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RE: 

Comcast Renewal Process – Initial Steps

March 31, 2015

The following can serve as a meeting agenda and an outline for a ten-minute presentation about the legal context and projected timeline for the cable renewal process.  

I. HISTORY

A. Development of the technology.
1. 1940s to 1960s -

Community Antenna TV systems (CATV) enhanced transmission of broadcast TV through tall antennas, later microwave circuitry; then retransmitted to homes through cable systems.
2. 1970s to early 1980s - 

Early “pay television”: microwave then satellite transmission of broadcast TV and video programming originated by the cable companies.

3. Early 1990s to present -
Emergence of direct broadcast satellite (DBS) then internet protocol television (IPTV). Competitors were initially hampered by cable companies’ control of multichannel video program distributors; cable companies began offering internet and telephone services. 

B. Development of Federal and Local Regulation.

1. 1970s to early 1980s -
FCC focused on maintaining allocation of spectrum among broadcast TV.

Local regulation emerged through application of franchising laws.

2. 1984 -

The Cable Communications Policy Act balanced interests of local governments versus cable companies (cities were authorized to assess franchise fees; require PEG and other upgrades; cable companies benefitted from limits on franchise fees; no rate regulation).

3. 1992 -
Cable Television Consumer Protection and Competition Act was intended to re-regulate rates (except in areas of effective competition such as ABQ); prohibit exclusive franchises; and curtail cable companies’ exclusive distribution of programming.

C. Comcast 2002 [ABQ] Renewal Process.
1. Informal process used (see IIA below, formal compared with informal).
2. Participating groups, entities –

a. City Administration (Franchise Review Committee or Utility Franchise Committee) -

Negotiated the terms of the franchise ordinance over a three-year period; terms developed and/or negotiated by:

i. Mayors (Baca and Chavez); CAO (Lawrence Rael); Legal Department (Robert White); Director, Public Works Department (Larry Blair); and Director, Council Services (Mark Sanchez);

ii. Contracted financial consultant (Garth Ashpaugh, CPA); 
 and

iii. Contracted legal consultant (Miller & Van Eaton, PLLC, Joe Van Eaton, attorney).

b. Cable Franchise and Hearing Board –

After published notice, it held two public meetings in October 2001on the proposed franchise ordinance.  Following were Board members and City staffing:

i. Joe Monahan and Joyce Briscoe, Board Members; 
 and
ii. Mike Minturn, Dolores Sedillo, and Patsy Jenkins, Legal Dept. 

c. City Council – 

Enacted Section 13-5-1-1to-46, Revised Ordinance Albuquerque (“ROA” 2002), Regulation and use of Community Antenna Television Systems, Part 1; and Section 13-5-3-1 to -20, ROA 2002, Grant of Cable Television Franchise [to Comcast].
3. Key Issues 2000-2002 -
a. Franchise fees paid quarterly, calculated at 5% of gross revenue, estimated at around $3 million – based on $60 million gross revenues - for 2002.  (§§ 13-5-1-15 and 13-5-3-5, ROA; and 47 U.S.C. § 542)

b. $0.44 per subscriber per month (in addition to franchise fee) for capital grants in support of PEG and I-Net facilities; payable to the City in an initial one-time payment for the first year; and quarterly after that. (§ 13-5-3-11(I), ROA)

c. $1.1 million one-time payment to City to cover in part past PEG obligations and future PEG operational expenses; fully recoverable from incremental increases in franchise fees collected beginning in franchise year four.
d. Other issues were basic tier rates (no longer subject to City regulation due to FCC determination of effective competition); passing to subscribers franchise fee traced to non-subscriber revenues, e.g., advertising (FCC and 5th Circuit affirmed this re-allocation).
II. CURRENT RENEWAL PROCESS – THE STRUCTURE & TASKS
A. Types of Process and Tasks.
1. Formal Process is established by federal statute, 47 U.S.C. § 546(a) to (d):

a. Commencement of proceedings by Comcast through letter notice of intent to renew, dated November 18, 2014.

b. Evaluation of community’s needs and Comcast’s performance must be commenced by City no later than six months after renewal notice letter – (unless City and Comcast entered into a “standstill agreement”; see informal process below) – without agreement, the deadline would have been May 17, 2015.

c. Submission of renewal proposal by Comcast on a deadline set by the City any time between approximately January 1, 2016 through January 1, 2017.

d. Notice of proposal, preliminary assessment and decision, and administrative review must occur within a four-month period after submission of the renewal proposal.  

2. Informal Process is authorized by 47 U.S.C. § 546(h).  The possible component parts are: 
a. Commencement and Development of Informal Process.

b. Identify City’s Cable-Related Needs and Identify Comcast’s Deficiencies.

c. Preparation of Needs Assessment Report.

d. Draft Model Franchise.

e. Analyze Comcast’s Response and Conduct Negotiations.

f. Adopt Franchise Ordinance.

See Part IV, Timeline for Informal Process for anticipated deadlines.
3. Advantages-Disadvantages of Formal versus Informal – for discussion.
B. Regulatory Jurisdiction; Areas for Negotiation include (47 U.S.C. § 546(c)).

1. Past compliance with existing franchise ordinance and other applicable law.
2. Quality of Comcast’s services, including
a. Signal quality;
b. Response to customer complaints;
c. Billing practices; and
d. Reasonable quality of services overall in light of the community’s needs.
3. Comcast’s financial, legal and technical ability to provide the services, facilities and equipment as proposed.
4. Reasonableness of proposal in light of the community’s identified needs versus the cost of meeting such needs.
C. Possible Issues in Current Process.

1. Level of subscribership – cable TV only; all services (internet and telephone).
2. Level of gross revenues – cable TV only; all services.
3. Payment of franchise fees (5% of gross revenues) – whether timely; properly calculated.
4. Payment of and $0.44 per subscriber per month – whether timely; properly calculated.
5. Whether any of the complaints or complaint types could be considered non-compliant with federal and local rules? 
  
6. Status of PEG and I-Net capital and program development.
7. Additional PEG and I-Net needs since 2002 – in light of recent installation of fiber-optic?

8. Legal avenues, if any, to address complaints regarding modem/internet and telephone services?
9. Rights-of-way and franchise agreements in place and complete?
10. Others?
D. Participants.
The following expertise and experience may be useful.
1. Staff and Consultants of six to eight individuals with following expertise and experience:

a. Financial accounting for evaluation of Comcast’s payment of franchise and PEG/I-Net fees paid by Comcast; to determine whether payments were timely and accurately calculated.

b. Economics and knowledge of cable and telecommunications markets.

c. Engineering and computer hardware and software experts to determine the City’s position on upgrades.

d. Community education and dissemination of public information.

e. If different then expertise already indicated, then representatives of departments directly affected, such as IT, cultural affairs (including Gov-TV), financial departments (internal auditors).

2. Public involvement – through three-member Cable Franchise and Hearing Board,
 delegated by ordinance to “provide a forum for public participation” in cable renewal processes; recommend the best uses for PEG channels; provide technology updates; review and make recommendations on the level of service and how it meets community needs (or not); among other things.  The members should have the following expertise:

a. The members of the Board “shall be persons of diverse backgrounds” with experience in mass media or communications, business, or service on government boards or commissions; 

b. In addition, persons with experience in education and public access media may be useful, though no board member of any television or telecommunications provider shall be a member of the Cable Franchise and Hearing Board.
Section 13-5-2-1, ROA (1994).
III. TIMELINE FOR INFORMAL PROCESS

	A.
	Oct. 1, 2017
	The current franchise ordinance expires; adopt new ordinance.



	B.


	Oct. 1, 2016
	Terminate informal process if no franchise ordinance has been presented to the City Council.



	C.


	Jan. to Sept. 2016


	Propose new ordinance and negotiate terms.

	D.


	Nov. 30, 2015
	Finalize and distribute needs assessment summary or report.

	E.
	May - Oct. 2015

April - June

June - August

Sept.

Sept. - Oct.

April – August

	Evaluate community’s needs and Comcast’s performance 

a. Review data on signal quality, billing, customer service, etc.

b. Meet with local public officials, businesses, organizations and key individuals; form focus groups, as necessary.

c. Publish notice of proceedings (hearings, meetings, focus groups).

d. Conduct proceedings (hearings, meetings or focus groups).

*******************

e. Request information from Comcast regarding existing technical capacity and policies and procedures.

f. Verify compliance with financial requirements (audit as necessary).

g. Verify compliance with technical requirements.
h. Issue any notices of violations with opportunity to cure.



	E.


	April 2015

Mar. 5, 2015
	Identify work group and assigned staff/duties; meeting schedule.

Identify contractors (external); scope of work; funding source.

Identify public board or committee for public input; and identify the process for convening.

Formal process stayed through execution of the “standstill agreement.”



	F.


	Nov. 18, 2014
	Comcast submitted a written renewal notifying City of its intent to seek renewal of its franchise.
  


169216
� EMBED Word.Picture.8 ���








� Revised August 31, to reflect breadth of proceedings to evaluate community needs; past performance.


� Public Resources Management Group, Inc., Utility, Rate, Financial and Management Consultants, Maitland, Florida; provided expertise regarding embedded costs for rate calculations; revenues for franchise fee calculations; and other financial matters.


� Joe Monahan is a journalist/blogger; Joyce Briscoe was a retired APS teacher.


� Mike Minturn was Utility Resources Manager, first under Parks later Legal Dept.; Dolores Sedillo, Cable Regulation Manager; and Patty Jenkins, Administrative Assistant, Utility Franchise Office.


�   Complaints on file will need to be reviewed and abstracted for patterns; and any legal issues associated with citizen complaints will have to be identified.  So far, I’ve counted 352 complaints in ProLaw.  A majority involve billing practices, often claims of over-billing, usually coupled with quality of service and/or customer service issues. 


� Appointed by the Mayor with advice and consent of Council.


� Cable operator must submit this notice within the 6-mo. period beginning with the 36th month before the current franchise expires or else waive any rights under the renewal provisions in federal law.  Comcast’s notice was timely.
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